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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Inconsistency  Ruling,  IR-3] 

City  of  Boston  Rules  Governing 
Transportation  of  Certain  Hazardous 
Materials  by  Highway  Within  the  City 

applicant:  Hazardous  Materials 
Advisory  Council  and  Massachusetts 
Motor  Truck  Association,  Inc.,  American 
Trucking  Associations,  Inc. 

CITY  law  AFFECTED:  City  of  Boston 
“Ordinance  Regulating  the 
Transportation  of  Hazardous 
Materials”,  and  “Regulations  Controlling 
the  Transportation  of  Hazardous 
Materials”,  dated  December  15, 1980, 
issued  by  the  Fire  Commissioner  and  the 
Commissioner  of  Health  and  Hospitals, 
which  regulate  the  transportation  of 
certain  hazardous  materials  on  City 
streets.  The  Regulations  are  reprinted  as 
an  appendix  to  this  ruling. 

APPLICABLE  FEDERAL  REQUIREMENTS: 
Hazardous  Materials  Transportation 
Act  (49  U.S.C.  1801  and  following) 
(HMTA),  §§102-107,  and  109:  and  Parts 
171-173, 177-178  of  the  Hazardous 
Materials  Regulations  (49  CFR  Parts 
177-179). 

mode  affected:  Highway. 

ISSUE  DATE:  Ordinance:  January  3, 1980; 
implementing  regulations:  December  15, 
1980. 

RULING:  Ordinance:  no  conclusion  is 
expressed  regarding  the  Ordinance. 

Regulations:  Found  inconsistent  are 
the  implementing  regulations  generally, 
and  in  particular  §§  5.0-5.02  and  5.04- 
5.05,  to  the  extent  they  prevent 
otherwise  lawful  transportation  within 
the  City,  or  effectively  direct  vehicles 
into  other  jurisdictions:  §  7.1.6  to  the 
extent  it  requires  identification  numbers 
to  be  displayed  in  circumstances 
wherein  such  display  is  not  required 
under  the  HMTA;  §  7.1.7  to  the  extent 
that  it  requires  a  display  that  modifies 
the  basic  hazard  warnings  required 
under  the  HMTA:  and  §  §  9.0-9.1  to  the 
extent  that  they  require  written  incident 
reports  to  be  submitted  to  the  City. 

Found  not  inconsistent  are  §  §  1.0,  2.0, 
3.0,  7.0-7.1.5,  and  12.0.  No  conclusion  is 
expressed  regarding  §§  4.0-4.02,  5.03, 

6.0.  6.1,  8.0-8. 1.8, 10,0, 11,0, 13,0,  and  14.0. 
summary:  This  inconsistency  ruling  is 
the  opinion  of  the  Materials 
Transportation  Bureau  (MTB) 
concerning  whether  the  City  of  Boston’s 
regulations  implementing  the 
“Ordinance  Regulating  the 
Transportation  of  Hazardous  Materials" 
are  inconsistent  with  the  HMTA  or 
regulations  issued  thereunder  and  thus 


preempted  as  set  forth  in  §  112(a)  of  the 
HMTA.  This  ruling  was  applied  for  and 
is  issued  pursuant  to  procedures  at  49 
CFR  107.201-.209. 

FOR  FURTHER  INFORMATION  CONTACT: 

D.  A.  Crockett,  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration,  Department  of 
Transportation,  Washington,  D.C.  20590 
(telephone  (202)  755-4972). 

I.  Background. 

A.  Chronology 

On  February  5, 1980,  the  Hazardous 
Materials  Advisory  Council  (HMAC) 
and  the  Massachusetts  Motor  Truck 
Association,  Inc.  (MMTA)  jointly  filed 
an  application  for  a  ruling  on  whether 
the  city  of  Boston’s  “Ordinance 
Regulating  the  Transportation  of 
Hazardous  materials”  (“Ordinance”)  is 
inconsistent  with  the  Hazardous 
Materials  Transportation  Act  (HMTA) 
and  regulations  issued  thereunder.  On 
February  20, 1980,  the  American 
Trucking  Associations,  Inc.  filed  a 
similar  application,  and  HMAC  and 
MMTA  filed  a  supplement.  On  March 
24, 1980,  the  Materials  Transportation 
Bureau  (MTB)  published  a  notice  and 
invitation  to  comment  (45  FR  19110).  The 
Ordinance  and  applications  are 
summarized  therein.  The  City  of  Boston 
Responded  in  a  letter  dated  May  8, 1980. 

On  September  16, 1980,  the  City  of 
Boston  held  a  public  hearing  on 
implementing  regulations  developed  and 
issued  by  thp  Fire  Commissioner  and  the 
Commissioner  of  Health.  ATA,  on 
September  16, 1980,  filed  a  supplement. 

On  March  2, 1980,  ATA  and  MMTA 
instituted  suit  in  the  District  Court  for 
the  District  of  Massachusetts,  seeking 
and  obtaining  a  temporary  restraining 
order  against  enforcement  of  the 
implementing  regulations,  and  seeking 
injunctive  and  declaratory  relief  (Docket 
No.  81-628-M-A).  ATA  and  MMTA 
argue,  among  other  things,  that  the 
Ordinance  and  implementing  regulations 
are  preempted  by  §  112(a)  of  the  HMTA. 
Their  request  for  a  preliminary 
injunction  has  not  yet  been  considered. 

B.  Comments  on  the  MTB's  Notice 

In  its  May  8, 1980,  comment,  Boston 
provided  a  draft  of  the  implementing 
regulations  developed  under  the 
Ordinance.  It  stated  that  the  regulations 
use  terms  common  to  regulations  issued 
under  the  HMTA  where  possible  and 
practical.  It  further  stated  that 
population  in  the  downtown  area  of  the 
City  fluctuates  between  53,903  and 
265,787  persons  depending  on  time  of 
day.  It  stated  the  intent  of  the  regulation 
to  be  to  protect  the  health  and  safety  of 
residents  of  Boston  by  diverting 


nonlocal  traffic  carrying  hazardous 
materials  around  the  City  which  it  said 
would  necessitate  no  additional  stops 
and  often  only  minor  increases  in 
distances  traveled. 

Generally  summarized,  the  applicants 
HMAC,  MMTA  and  ATA  assert  that  the 
definitions  used  in  the  Ordinance  must 
be  essentially  identical  in  scope  with 
DOT  definitions  to  avoid  confusion:  that 
the  extensive  permit  requirements 
coupled  with  the  ban  and  time-of-day 
curfew  on  hazardous  materials  vehicles 
would  result  in  delays  and  increased 
operating  costs,  and  that  requirements 
for  placards,  vehicle  markings  and 
written  reports  would  be  confusing, 
duplicative  and  disruptive  of  similar 
DOT  requirements.  The  applicants  also 
asserted  that  the  Ordinance  was  not 
consistent  with  a  policy  of  national 
uniformity  expressed  by  Congress  in  the 
HMTA  and  should  be  considered  in 
context  with  the  possible  imposition  of 
such  ordinances  in  other  local 
jurisdictions. 

Other  similar  comments  were 
received  from  members  and 
representatives  of  the  transportation 
and  chemical  industries  supportive  of 
the  applicants'  views. 

C.  General  Authority  and  Preemption 
Under  the  HMTA 

The  HMTA  itself  imposes  obligations 
to  act  only  on  the  Secretary  of 
Transportation.  Obligations  are  imposed 
on  members  of  the  public  only  by  the 
substantive  regulations  issued  under  the 
HMTA.  Known  as  the  Hazardous 
Materials  Regulations  (HMR),  they  are 
codified  at  49  CFR  Parts  170-179  and 
mostly  predate  the  HMTA.  The  HMR 
previously  were  authorized  by  the 
Explosives  and  Other  Dangerous 
Articles  Act  (18  U.S.C.  §§831-835), 
which  was  repealed  in  1979  (Pub.  L.  96- 
129,  Nov.  30, 1979).  The  HMTA  was 
enacted  on  January  3, 1975,  and  the 
HMR  were  reissued  under  its  authority, 
effective  January  3, 1977  (41  FR  39175, 
Sept.  9, 1976).  Subsequent  amendments 
to  the  HMR  have  been  issued  under  the 
authority  of  the  HMTA  and  with  the 
preemptive  effect  granted  by  that  Act 
(under  special  limits  in  the  case  of  the 
Federal  Motor  Carrier  Safety 
Regulations,  discussed  below). 

With  regard  to  highway 
transportation  of  hazardous  materials, 
the  HMR  apply  to  persons  who  offer 
these  materials  for  transportation 
(shippers),  those  who  transport  the 
materials  (carriers)  and  those  who 
manufacture  and  retest  the  packagings 
and  other  containers  intended  for  use 
with  the  materials.  The  scope  of 
transportation  activity  affected  includes 
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the  packaging  of  shipments  of  hazardous 
materials,  package  marking  (to  show 
contents)  and  labeling  (to  show  hazard), 
vehicle  placarding  (to  show  hazard), 
handling  procedures  such  as  loading  and 
unloading  requirements,  care  of  vehicle 
and  lading  during  transportation,  and 
the  preparation  and  use  of  shipping 
papers  to  show  the  identity,  hazard  and 
amount  of  each  hazardous  material 
being  shipped.  The  HMR  also  require 
carriers  to  report  in  writing  to  DOT  any 
unintentional  release  of  a  hazardous 
material  during  transportation.  In  some 
cases,  an  immediate  report  must  be 
made  in  addition  to  the  subsequent 
written  report. 

A  discussion  of  the  preemptive  effects ' 
of  the  HMTA  appears  in  a  previous 
inconsistency  ruling,  IR-2,  “State  of 
Rhode  Island  Rules  and  Regulations 
Governing  the  Transportation  of 
Liquefied  Natural  Gas  and  Liquefied 
Propane  Gas”  (44  FR  75566),  which  i& 
extracted  and  summarized  here. 

The  HMTA  at  §  112(a)  (49  U.S.C. 
1811(a))  preempts  “any  requirement,  of  a 
State  or  politial  subdivision  thereof, 
which  is  inconsistent  with  any 
requirement  set  forth  in  [the  HMTA]  or 
regulations  issued  under  [the  HMTAJ." 
This  express  preemption  provision 
makes  it  evident  that  Congress  did  not 
intend  the  HMTA  and  its  regulations  to 
completely  occupy  the  field  of 
hazardous  materials  transportation  so 
as  to  preclude  any  State  or  local  action. 
The  HMTA  preempts  only  those  State 
and  local  requirements  that  are 
“inconsistent”.  The  legislative  history  of 
this  provision  indicates  that  Congress 
intended  it  “to  preclude  a  multiplicity  of 
State  and  local  regulations  and  the 
potential  for  varying  as  well  as 
conflicting  regulations  in  the  area  of 
hazardous  materials  transportation.”  (S. 
Rep.  No.  1192,  93d  Cong.,  2d  Sess.  37 
(1974).) 

In  49  CFR  Part  107,  Subpart  C,  the 
MTB  has  published  procedures  that 
implement  the  preemption  language  of 
the  HMTA  by  providing  for  the  issuance 
of  inconsistency  rulings.  At  the  time 
these  procedures  were  published,  the 
MTB  observed  that  “[tjhe  determination 
as  to  whether  a  State  or  local 
requirement  is  consistent  or  inconsistent 
with  the  Federal  statute  or  Federal 
regulations  is  traditionally  judicial  in 
nature.”  (41  FR  38167,  Sept.  9, 1976.) 
There  are  two  principal  reasons  for 
providing  an  administrative  forum  for 
such  a  determination.  An  inconsistency 
ruling  provides  an  alternative  to 
litigation  for  a  determination  of  the 
relationship  of  Federal  and  State  or 
local  requirements.  If  a  State  or  political 
subdivision  requirement  is  found  to  be 


inconsistent,  such  a  finding  provides  the 
basis  for  an  application  for  a 
determination  by  the  Secretary  of 
Transportation  as  to  whether 
preemption  will  be  waived  (49  U.S.C. 
1811(b);  49  CFR  107.215-.225.) 

Since  the  proceeding  here  is 
conducted  pursuant  to  the  HMTA,  the 
MTB  will  consider  only  the  question  of 
statutory  preemption.  A  Federal  court 
may  find  a  state  requirement  not 
statutorily  preempted,  but  nonetheless 
preempted  by  the  Commerce  Clause  of 
the  U.S.  Constitution  because  of  an 
undue  burden  on  interstate  commerce. 
However,  the  Department  does  not 
make  such  determinations.  Also,  under 
earlier  legislative  authority,  the 
applicability  of  the  Hazardous  Materials 
Regulations  was  statutorily  limited  to 
carriers  in  interstate  and  foreign 
commerce  and  their  shippers  and  did 
not  apply  to  carriers  in  wholly  intrastate 
commerce  and  their  shippers.  Although 
the  HMTA  at  §  103(1)  (49  U.S.C.  1802(1)) 
authorizes  application  of  its  regulations 
to  intrastate  commerce  that  affects 
interstate  commerce,  the  MTB  has  not 
yet  exercised  this  expanded  jurisdiction 
except  on  a  limited  case-by-case  basis. 
Any  preemptive  effect  attributed  to  the 
HMTA  in  an  inconsistency  ruling  is 
limited  to  preemption  of  State  or  local 
requirements  as  they  apply  to  persons 
currently  subject  to  the  Hazardous 
Materials  Regulations. 

Given  the  judicial  character  of  the 
inconsistency  ruling  proceeding,  the 
MTB  has  incorporated  case  law  criteria 
for  determining  the  existence  of  conflicts 
into  the  preemptions  procedures  at  49 
CFR  107.209(c): 

(1)  Whether  compliance  with  both  the 
[State  or  local]  requirement  and  the  Act  or 
the  regulations  issued  under  the  Act  is 
possible;  and 

(2)  The  extent  to  which  the  [State  or  local] 
requirement  is  an  obstacle  to  the 
accomplishment  and  execution  of  the  Act  and 
the  regulations  issued  under  the  Act. 

The  first  criterion  is  the  dual 
compliance  or  direct  conflict  test  and 
concerns  those  State  or  local 
requirements  that  are  incongruous  with 
Federal  requirements;  that  is, 
compliance  with  the  State  requirement 
causes  the  Federal  requirement  to  be 
violated  or  vice  versa.  The  second 
criterion  in  a  sense  subsumes  the  first 
and  concerns  those  State  or  local  laws 
that,  regardless  of  conflict  with  a 
Federal  requirement,  stand  as  “an 
obstacle  to  the  accomplishment  and 
execution  of  the  [HMTA]  and  the 
regulations  issued  under  the  [HMTA].” 
In  determining  whether  a  State  or  local 
requirement  presents  such  an  obstacle, 
it  is  necessary  to  look  at  the  full 
purposes  and  objectives  of  Congress  in 


enacting  the  HMTA  and  the  manner  and 
extent  to  which  those  purposes  and 
objectives  have  been  carried  out  through 
the  MTB’s  regulatory  program. 

In  enacting  the  HMTA,  Congress 
recognized  that  the  Department  of 
Transportation’s  effort  in  hazardous 
materials  transportation  regulation 
lacked  coordination  by  being  divided 
among  the  various  transportation 
modes,  and  lacked  completeness 
because  of  gaps  in  DOT’S  authority, 
most  notably  in  the  area  of 
manufacturing  and  preparation  of 
packagings  used  to  transport  these 
materials.  In  order  to  “protect  the 
Nation  adequately  against  the  risks  to 
life  and  property  which  are  inherent  in 
the  transportation  of  hazardous 
materials  in  commerce"  (49  U.S.C.  1802), 
Congress  consolidated  and  expanded 
the  Department’s  regulatory  and 
enforcement  authority. 

The  preemptive  effect  of  the  HMTA  is 
more  limited  as  regards  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSR)  contained  in  49  CFR  Parts  390- 
397.  These  regulations  establish  vehicle, 
equipment  and  driver  requirements  for 
motor  carriers  subject  to  the  Interstate 
Commerce  Act.  On  February  6, 1978,  the 
MTB  incorporated  the  FMCSR  (except 
49  CFR  §  §  397.3  and  397.9)  into  the  HMR 
at  49  CFR  177.804,  noting  that  it  did  not 
intend  to  preempt  State  or  local  law  not 
preempted  by  the  FMCSR  before 
incorporation  (HM-157,  43  FR  4858,  Feb. 
6, 1978). 

Concerning  the  preemptive  effects  of 
the  FMCSR,  49  CFR  309.30  sets  this 
standard: 

Except  as  otherwise  specifically  indicated. 
Parts  390-397  of  this  subchapter  are  not 
intended  to  preclude  States  or  subdivisions 
thereof  from  establishing  or  enforcing  State 
or  local  laws  relating  to  safety,  the 
compliance  with  which  would  not  prevent 
full  compliance  with  these  regulations  by  the 
persons  subject  thereto. 

This  standard  is  essentially  indentical 
to  the  first  test  used  to  determine 
preemption  under  the  HMTA,  i.e.,  the 
direct  conflict  test.  Unless  a  different 
criteria  is  specifically  set  forth  in  the 
FMCSR,  a  State  or  local  requirement 
will  be  found  preempted  by  the  FMCSR 
during  proceedings  on  an  inconsistency 
ruling  only  if  it  directly  conflicts  with  a 
provision  of  the  FMCSR. 

II.  Ruling 

In  many  cases,  Boston's  “Ordinance 
Regulating  the  Transportation  of 
Hazardous  Materials"  provides  wide 
authority  that  could  be  implemented  in  a 
variety  of  ways.  This  opinion  will 
consider  only  the  implementing 
regulations.  Although  the  MTB's  Federal 
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Register  notice  and  solicitation  of 
comment  (45  FR  19110,  March  24, 1980) 
concerned  the  Ordinance,  comments 
received  are  generally  applicable  to  the 
implementing  regulations.  The 
implementing  regulations  will  be 
considered  in  the  order  in  which  they 
were  issued. 

Section  1.0  Authority 

A  general  reliance  on  State  law  to 
regulate  activities  affecting  public  health 
and  safety  is  not  inconsistent  with  the 
HMTA.  Both  the  HMTA  and  HMR 
presume  some  State  and  local 
regulation,  particularly  in  the  areas  of 
traffic  control  and  emergency  response, 
since  both  functions  are  necessarily 
local  in  nature. 

Section  2.0  Adoption  of  State 
regulations. 

The  laws  of  the  Commonwealth  of 
Massachusetts  governing  hazardous 
materials  transportation  were  not 
considered  in  this  proceeding.  However, 
it  appears  that  CMR  Title  720  Section  8 
is  an  adoption  by  the  Commonwealth  of 
those  parts  of  the  HMR  that  concern 
highway  transportation.  Based  on  these 
common  standards  with  the  HMR,  the 
Commonwealth  also  has  entered  into  a 
cooperative  enforcement  agreement 
with  the  Federal  Highway 
Administration  under  49  CFR  Part  388, 
as  have  a  large  number  of  other  States. 
We  understand  the  effect  of  Boston’s 
incorporation  of  State  regulations  to  be 
that  the  same  standards  applied  to 
highway  transportation  by  the  HMR  are 
applied  by  §2.0.  While  the  MTB  has  not 
examined  and  does  not  offer  an  opinion 
on  consistency  of  CMR  Title  720  Section 
8  with  the  HMTA,  reliance  by  local 
jurisdictions  on  common  State  and 
Federal  requirements  is  not  inconsistent 
with  the  HMTA. 

Section  3.0  Adoption  of  certain  Federal 
Motor  Carrier  Safety  Regulations. 

The  implementing  regulations  adopt 
four  rules  of  the  FMCSR  “as  referred  to 
and  as  modified”  therein.  Section  2.0 
may  already  impose  these  requirements 
by  way  of  their  incorporation  under  the 
HMTA  in  49  CFR  177.804.  These  four 
provisions  concern  the  following 
subjects  (49  CFR  Part  397  applies  only  to 
vehicles  required  by  the  HMR  to  be 
placarded): 

49  CFR  397.5  Attendance  and 
surveillance  of  motor  vehicles, 
particularly  those  containing  Class  A- 
or  Class  B  explosives 
49  CFR  397.7  Rules  for  parking  motor 
vehicles,  particularly  those  containing 
Class  A  or  Class  B  explosives 
49  CFR  397.9  Avoidance  of  heavily 
populated  areas  by  motor  vehicles 
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containing  hazardous  materials  unless 
no  other  practicable  route  is  available; 
written  route  plan  for  motor  vehicles 
containing  Class  A  or  Class  B 
explosives 

49  CFR  397.21  Marking  of  motor 
vehicles  operated  by  a  private  carrier 
Later  in  the  implementing  regulations, 
49  CFR  397.9  is  mentioned  at  §  5.0,  and 
made  expressly  mandatory  in  local 
pickup  and  delivery  operations  at 
§  7.1.4;  49  CFR  397.5  and  397.7  are  made 
expressly  mandatory  at  §  7.1.3.  There  is 
no  further  reference  in  the  implementing 
regulations  to  49  CFR  397.21.  We 
construe  §  3.0  as  intending  to  make 
mandatory  in  Boston  the  four  referenced 
FMCSR  sections,  with  modifications  as 
necessitated  by  subsequent  sections.  In 
addition,  not  mentioned  in  §  3.0,  49  CFR 
177.823,  concerning  DOT-required 
placarding,  is  made  locally  mandatory 
at  §  7.1.6.  Section  3.0,  in  adopting 
provisions  from  the  FMCSR,  is 
consistent  with  the  HMTA. 

Section  4.0  Hazardous  materials 
subject  to  additional  regulations. 

This  introductory  section  states  the 
application  of  the  regulations  to 
hazardous  materials  falling  within 
specified  hazard  classes,  and  to  certain 
named  hazardous  materials.  In  view  of 
§  2.0,  we  construe  the  implementing 
regulations  as  adopting  DOT  definitions 
which  §  §  4.0-4.02  modify  for  the  limited 
purposes  of  applying  the  additional 
restrictions  in  §  §  5.0-14.0. 

The  definitions  following  §  4.0 
comprise  a  subset  of  the  materials 
regulated  under  the  HMTA.  Commenters 
have  argued  that  references  in  the 
implementing  regulations  to  DOT 
definitions  are  incomplete  and  that  any 
variance  from  DOT  definitions  is 
inconsistent  with  the  HMTA.  However, 
the  definitions  are  intended  for  use  by 
carriers  rather  than  shippers  and 
consequently  should  not  result  in  the 
introduction-  into  transportation  of 
materials  improperly  packaged  or 
described  under  the  HMR.  The 
consistency  of  the  implementing 
regulations  with  the  HMTA,  in  this  case, 
depends  not  on  the  materials  definitions 
but  on  the  substantive  provisions  that 
attach  to  the  definitions.  We  reached  no 
conclusion  regarding  consistency  of 
§§  4.0  through  4.02  with  the  HMTA.  The 
discussion  below,  however,  is  presented 
for  context. 

Section  4.01  Definitions  of  hazardous 
materials  subject  to  additional 
restrictions. 

This  section  defines  groups  of 
materials  by  reference  to  DOT  hazard 
classes,  and  certain  specific  materials 
by  reference  to  DOT  shipping  names. 
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Section  4.01  adopts  the  HMR  definitions 
of  the  following  classes  of  materials: 

(1)  Explosives,  Classes  A  (49  CFR 
173.53)  and  B  (49  CFR  173.88)  are  classes 
of  materials  defined  in  the  HMR  by 
specific  tests.  Generally,  Class  A 
explosives  are  capable  of  detonation 
while  Class  B  explosives  function 
instead  by  rapid  combustion.  Certain 
small  quantities  of  explosives  otherwise 
classes  as  A  or  B  may  be  shipped  as 
Class  C  explosives  when  the  quantity 
and  manner  of  packaging  sufficiently 
reduce  the  risk  to  permit  compliance 
with  a  reduced  level  of  regulation.  A 
package  shipped  as  a  Class  C  explosive, 
or  as  a  Blasting  agent  (49  CFR 
173.114(a)),  appears  to  be  excluded  from 
the  §  4.01  definition.  The  HMR  require  a 
motor  vehcile  carrying  any  quantity  of 
Class  A  or  B  explosives  to  be  placarded. 

(2)  Poison  A  is  a  class  of  materials  (49 
CFR  173.326)  comprised  of  liquids  or 
gases  that  are  life  threatening  when 
mixed  in  small  amounts  with  air.  When 
transported  by  highway,  they  are 
required  by  the  HMR  to  be  placarded 
POISON  GAS  (hence  the  reference  in 

§  4,01  the  implementing  regulations). 
Poison  A  materials  may  not  be 
transported  in  a  cargo  tank  (49  CFR 
177.841(b)).  There  are  no  regulatory 
exceptions  in  the  HMR  for  small 
amounts  of  Poison  A  materials. 

(3)  Flammable  solid  is  a  class  of 
materials  (49  CFR  173.150)  that, 
excluding  explosives  and  blasting 
agents,  may  cause  fires  under  normal 
conditions  of  transportation  as  a  result 
of  friction  or  retained  heat,  or  which  can 
be  readily  ignited  and  burn  vigorously 
and  persistently.  For  certain  small 
amounts  of  some  materials  in  this  class, 
regulatory  exceptions  in  the  HMR  apply. 
The  reference  to  the  Dangerous  When 
Wet  label  in  the  §  4.01  definition  limits 
its  application  to  flammable  solids  that 
are  water  reactive.  A  motor  vehicle 
carrying  any  quantity  of  a  water 
reactive  flammable  solid  is  required  by 
the  HMR  to  be  placarded  Flammable 
Solid  W. 

(3)  Radioactive  material  is  a  class  of 
materials  that  emit  a  defined  level  of 
ionizing  radiation.  Required  package 
labels  indicate  certain  characteristics  of 
the  packaged  material  that  must  be  \ 
known  for  appropriate  package  handling 
and  stowage.  Those  various  labels  are 
commonly  referred  to  as  White  I,  Yellow 
II  and  Yellow  III  (in  increasing  order  of  - 
hazard).  Package  radiation  emission 
levels,  fissionability,  and  total  package 
radioactivity  determine  label  use  (49 
CFR  172.403(d)).  Any  motor  vehicle 
carrying  a  package  bearing  a  Yellow  III 
label  is  required  by  the  HMR  to  be 
placarded. 
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The  excepting  reference  in  the  §  4.01 
definition  to  “DOT-7A  Type  A 
Radioactive  material”  includes  Type  A 
materials  in  a  DOT-7A  packaging  (49 
CFR  178.350).  Type  A  is  one  of  four 
subcategories  of  radioactive  material 
that  more  accurately  reflect  the  level  of 
hazard  of  the  various  radioactive 
materials  than  do  package  labels: 

Limited  quantity,  Type  A,  Type  B,  and 
Large  quantity  (in  order  of  increasing 
hazard).  Limited  quantity  radioactive 
materials  may  include  consumer  goods 
and  electron  tubes.  The  HMR  permit 
exceptions  for  these  materials  because 
of  the  very  low  hazard  levels  involved. 
Type  A  may  include 
radiopharmaceuticals  as  well  as 
partially  refined  ores.  Type  B  may 
include  radiopharmaceuticals  as  well  as 
medical  diagnostic,  therapeutic,  and 
industrial  radiation  sources  used  in 
radiography.  Large  quantity  materials 
may  include  higher  level  materials,  such 
as  spent  reactor  fuel.  Most  common 
packages  shipped  contain  Limited 
quantity  and  Type  A  materials.  The 
category  of  a  given  material  generally 
determines  the  degree  of  reliability 
required  by  the  HMR  for  the  package  in 
which  the  material  must  be  transported. 

Section  4.01  also  defines  specific 
materials:  (1)  Liquefied  petroleum  gas  is 
the  proper  shipping  name  of  a  specific 
material  regulated  by  the  HMR  in  the 
class  Flammable  gas.  It  is  commonly 
shipped  under  pressure  in  a  liquid  state 
in  commerce  by  rail  tank  cars  and 
highway  tank  trucks  that  considerably 
exceed  the  2,500  pound  threshhold 
capacity  established  in  the 
implementing  regulations.  This  material 
is  also  shipped  in  cylinders,  the  total 
capacity  of  which  on  a  given  vehicle 
may  exceed  2,500  pounds.  In  amounts 
over  1,000  pounds,  a  motor  vehicle 
transporting  this  material  is  required  by 
the  HMR  to  be  placarded. 

(2)  Methane  (Liquefied)  generally 
means  liquefied  natural  gas  (LNG),  and 
its  proper  shipping  name  under  the  HMR 
is  Methane,  a  Flammable  gas.  It  is  a 
cryogenic  liquid  shipped  in  commerce 
under  minimal  pressure.  LNG  is  shipped 
only  by  highway  in  specially  designed 
tank  trucks.  The  HMR  do  not,  at  present, 
permit  LNG  to  be  transported  except 
under  the  authority  of  an  exemption. 

The  MTB  issues  such  exemptions 
through  a  public  process  only  after  a 
sufficient  level  of  safety  is  demonstrated 
based  on  the  containment  system  and 
operational  safeguards.  All  cargo  tanks 
containing  LNG  are  required  to  be 
marked  and  placarded. 

(3)  Liquefied  Hydrogen  is  a  cryogenic 
liquid  classed  and  shipped  by  highway 
under  the  HMR  shipping  name 


Hydrogen  under  requirements  similar  to 
those  for  LNG. 

Section  4.02  Flammable  liquids. 

Flammable  liquid  is  a  hazard  class 
into  which  many  common  industrial 
solvents  and  fuels,  like  gasoline,  fall. 

The  reference  in  the  implementing  • 
regulations  to  a  73°  F.  flashpoint  echoes 
regulatory  exceptions  in  the  HMR  for 
some  flammable  liquids  that  are  less 
easily  ignited  than  others  in  the  same 
hazard  class.  Most  tank  trucks 
transporting  bulk  flammable  liquids  in 
commerce  have  a  capactiy  many  times 
greater  than  the  1,000  gallon  threshold 
established  in  this  section.  Lesser 
amounts  of  some  flammable  liquids  (110 
down  to  one  gallon  or  less)  may  be 
shipped  under  additional  HMR 
exceptions.  Alcoholic  beverages, 
including  distilled  spirits,  are  not 
regulated  by  the  HMR  when  shipped  in 
one  gallon  or  smaller  containers, 
regardless  of  the  total  number  of  such 
containers  on  a  motor  vehicle.  A  motor 
vehicle  carrying  1,000  pounds  or  more  of 
a  flammable  liquid,  and  a  cargo  tank 
carrying  any  quantity,  is  required  by  the 
HMR  to  be  placarded. 

Section  5.0  Restrictions  on  use  of  city 
streets  for  hazardous  materials 
transportation. 

This  section  suggests  that  its  purpose 
is  to  implement  49  CFR  397.9(a),  a 
provision  of  the  FMCSR  not  adopted 
under  the  HMTA: 

§  397.9  Routes. 

(a)  Unless  there  is  no  practicable 
alternative,  a  motor  vehicle  which  contains 
hazardous  materials  must  be  operated  over 
routes  which  do  not  go  through  or  near 
heavily  populated  areas,  places  where 
crowds  are  assembled,  tunnels,  narrow 
streets,  or  alleys.  Operating  convenience  is 
not  a  basis  for  determining  whether  it  is 
practicable  to  operate  a  motor  vehicle  in 
accordance  with  this  paragraph.  [Due  to 
recent  rulemaking  discussed  later  in  this 
opinion,  the  applicability  of  Section  397.9(a) 
to  radioactive  materials  will  cease  on 
February  1, 1982.) 

As  a  practical  matter,  States  and 
localities  that  adopt  specific  provisions 
of  the  FMCSR  or  the  HMR  are  not  likely 
to  encounter  inconsistency  with  either, 
since  both  bodies  of  regulations  are 
mutually  reliant  and  coevolved  in  the 
Interstate  Commerce  Commission  prior 
to  the  establishment  of  DOT.  However, 
in  this  case  there  are  significant 
differences  between  the  effects  of  the 
implementing  regulations  and  49  CFR 
397.9(a).  The  DOT  General  Counsel 
previously  considered  the  relationship 
of  §  397.9(a)  to  local  restrictions  that 
ban  the  movement  of  hazardous 
materials,  concluding  that  such 


restrictions  “cannot  be  said  to  effectuate 
the  policy  of  that  section”  (General 
Counsel  letter  of  May  12, 1976,  to 
General  Counsel,  Nuclear  Regulatory 
Commission).  Although  the  MTB,  in  its 
first  inconsistency  ruling  under  the 
HMTA  (which  did  not  extensively 
discuss  §  397.9(a)),  concluded  that  a 
New  York  City  ordinance  banning  the 
movement  of  most  radioactive  materials 
in  that  jurisdiction  was  not  inconsistent 
with  the  HMTA  (IR-1,  43  FR 16954,  April 
20, 1978),  that  conclusion  should  not 
extend  to  the  circumstances  of  the 
Boston  implementing  regulations.  The 
conclusion  in  IR-1  was  based  on 
considerations  peculiar  to  the  facts  of 
that  case,  including  the  geography  of 
New  York  City  and  special  concerns, 
such  as  security,  associated  with 
radioactive  materials  transportation. 

Last  year,  MTB  issued  its  second 
inconsistency  ruling,  IR-2,  which 
concerned  a  Rhode  Island  regulation 
that  limited  times  of  highway  transit 
into  and  through  the  State  for  gases  such 
as  liquefied  petroleum  gas  and  liquefied 
natural  gas.  A  principal  concern  in  that 
ruling  (44  FR  75566,  December  20, 1979) 
was  the  individual  and  cumulative  effect 
of  State  requirements  which  have  a 
potential  for  causing  delays  at  and  after 
commencement  of  transportation,  and 
for  causing  significant  or  unusual 
rerouting  of  hazardous  materials  traffic 
away  from  customary  commercial 
routes.  Both  effects  may  contribute  to 
unsafe  conditions.  Much  of  the 
discussion  contained  in  IR-2  will  be 
applied  here. 

Highway  carriers  are  obliged  by  the 
HMR  to  see  that  ”[a]ll  shipments  of 
hazardous  materials  [are]  transported 
without  unnecessary  delay,  from  and 
including  the  time  of  commencement  of 
the  loading  of  the  cargo  until  its  final 
discharge  at  destination.”  (49  CFR 
177.853)  It  follows  that  a  truck 
containing  hazardous  materials  should 
not  be  stopped  or  delayed 
unnecessarily,  and  that  local  rules 
which  may  have  that  effect  are  not 
consistent  with  the  HMTA.  The  mere 
threat  of  delay  may  redirect  commercial 
hazardous  materials  traffic  into  other 
jurisdictions  that  may  not  be  aware  of  or 
prepared  for  a  sudden,  possibly 
permanent,  change  in  traffic  patterns. 
Road  conditions  also  may  be 
inadequate,  particularly  where  the 
rerouted  hazardous  materials  traffic  is 
diverted  to  routes  that  other  similar 
commercial  traffic  normally  does  not 
use. 

Section  397.9(a),  while  not 
incorporated  under  the  HMTA,  gives 
some  definition  to  what  is  a  “necessary 
delay”  as  a  result  of  its  common  genesis 
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with  the  HMR.  A  circuitous  route  which 
a  carrier  follows  to  comply  with  that 
section  usually  will  entail  delay  in  the 
form  of  additional  mileage  judged 
necessary  by  the  carrier  under 
§  397.9(a).  We  view  §  397.9(a)  as  not 
intended  to  direct  highway  carriers  over 
circuitous  routes  if  use  of  those  routes 
will  result  in  a  significant  reduction, 
overall,  in  public  safety.  That  is,  a  route 
is  not  a  “practicable  alternative”  if  the 
likelihood  of  injury  or  damage 
associated  with  its  use  is  demonstrably 
greater  than  on  the  route  to  which  it  is 
compared. 

The  Boston  implementing  regulations 
and  49  CFR  397.9(a)  require  this 
comparison  to  be  made  in  different 
ways  Under  §  397.9(a),  the  carrier  must 
exercise  judgment  based  on  his 
knowledge  and  anticipated  use  of 
alternate  routes  that  may  pass  through  a 
number  of  different  jurisdictions  and 
over  a  variety  of  roads.  We  have  no 
record  in  our  proceedings  from  which  to 
conclude  that  either  the  Boston  City 
Council  or  the  Fire  Commissioner  has 
examined  in  any  detail  the  safety 
impacts  which  will  result  from  enforcing 
the  implementing  regulations. 

In  varying  degrees  of  sophistication, 
techniques  are  availabe  for  such  safety 
comparisons  between  routes.  One 
example  of  a  relatively  sophisticated 
comparative  safety  analysis  dealing 
with  routing  in  the  Boston  area  was 
prepared  for  MTB  last  year  on  the 
subject  of  liquefied  natural  gas.  The 
analysis  ("Assessment  of  Risks  and  Risk 
Control  Options  Associated  With 
Liquefied  Natural  Gas  Trucking 
Operations  From  Distrigas  Terminal, 
Everett,  Massachusetts,”  June  1979) 
suggests  that  there  may  be  at  least  some 
routing  options  which  avoid  Boston  and 
which  produce  net  safety  benefits. 

A  more  easily  applied  technique  for 
comparing  the  relative  levels  of  safety 
offered  by  alternative  highway  routes 
for  hazardous  materials  generally 
(excluding  radioactive  materials)  was 
recently  developed  by  the  Federal 
Highway  Administration  (“Guidelines 
for  Applying  Criteria  to  Designate 
Routes  for  Transporting  Hazardous 
Materials,”  FHWA-IP-80-20,  September 
1980,  to  be  published  soon).  This 
technique  permits  ready  consideration 
of  the  comparative  effects  of  such  things 
as  accident  rates  and  population 
densities  associated  with  the  routes 
being  examined. 

Moreover,  the  implementing 
regulations  direct  traffic  into 
jurisdictions  outside  Boston,  as  opposed 
to  choosing  among  routes  available 
within  the  City,  even  though  the  Fire 
Commissioner  has  authority  and  has 
stated  his  intention  of  granting  permits 


to  allow  transit  when  no  other 
practicable  route  outside  the  City  is 
available. 

A  local  jurisdiction  can  command 
cooperation  from  its  own  institutions 
and  citizens  affected  by  highway 
transportation  to  ensure  that  essentially 
all  the  safety  considerations  that  affect 
selection  of  local  routes  are  examined. 
We  believe  this  process  sufficient  for 
choices  of  that  scope  to  produce  an 
acceptable  local  routing  solution. 

Political  accountability  significantly 
contributes  to  the  process.  A  local 
jurisdiction  that  directs  transiting  traffic 
through  its  neighbors  will  be 
considerably  less  responsive  to 
conditions  beyond  its  jurisdiction. 

Routing  effects  in  adjacent 
jurisdictions  could  be  addressed  in  rules 
jointly  issued  by  all  affected  local 
jurisdictions,  as  through  a  regional 
council  of  governments  for  example.  A 
preferable  and  more  practical  process  is 
regulatory  action  at  the  State  level,  short 
of  a  State-wide  ban,  which  we  believe 
could  be  consistent  with  the  HMTA.  We 
think  it  possible  that  use  of  routes  which 
avoid  Boston  may  be  appropriate.  For 
consistency  with  the  HMTA,  however, 
Boston  must  act  through  a  process  that 
adequately  weighs  the  full  consequences 
of  its  routing  choices  and  ensures  the 
safety  of  citizens  in  other  jurisdictions 
that  will  be  affected  by  its  rules.  We  do 
not  believe  that  Boston  possesses 
institutions  or  has  used  analytical 
methods  that  can  adequately  and 
reliably  accomplish  this.  Consequently, 
we  have  concluded  that  to  the  extent 
they  prevent  motor  vehicles  from 
tranporting  hazardous  materials  into  or 
through  that  jurisdiction,  the  Boston 
implementing  regulations  may  cause 
delay  or  a  diversion  of  traffic  through 
other  jurisdictions  and  in  this  respect 
are  inconsistent  with  the  HMTA. 

MTB  has  forcefully  expressed 
confidence  in  this  latter  view  in  HM- 
164,  Highway  Routing  of  Radioactive 
Materials  (46  FR  5298,  January  19, 1981), 
which  becomes  effective  February  1, 
1982.  In  HM-164  (which  concerned  only 
radioactive  materials),  MTB  has 
specified  that  State-wide  regulations  are 
the  only  appropriate  tools  consistent 
with  the  HMTA  for  imposition  of  routing 
controls  on  highway  carriers  of 
radioactive  materials. 

In  view  of  this  conclusion,  my 
comments  on  the  balance  of  the 
implementing  regulations  (with  an 
exception  noted  for  §  5.02)  will  be  made 
from  an  assumption  that  Boston  may  not 
through  its  regulations  exclude  motor 
vehicles  transporting  hazardous 
materials  from  use  of  its  streets,  to  the 
extent  that  use  is  in  compliance  with  the 
HMTA. 


Section  5.01  Restrictions  on  use  of  City 
streets. 

This  section  bars  use  of  City  streets 
for  tranportation  of  hazardous  materials 
previously  identified  in  §  4.01  unless  an 
origin  or  destination  point  lies  therein. 
The  reference  to  §  4.01  effectively 
excepts  materials  classed  as  Flammable 
liquid.  We  understand  that  the  term 
“City  street”  excludes  Interstate  routes, 
but  that  the  use  of  Interstate  93  through 
Boston  requires  a  detour  on  City  streets 
to  avoid  a  tunnel  (State  and  local 
restrictions  on  urban  vehicular  tunnels 
used  for  mass  transportation  are 
recognized  in  the  HMR,  (49  CFR 
177.810)).  Although  a  permit  system 
established  by  the  implementing 
regulations  will  examine  carrier 
applications  for  transit  based  on  the 
lack  of  practicable  alternatives, 
compelling  need,  and  public  interest,  the 
process  available  to  Boston  is 
inadequate  to  ensure  that  routes  will  be 
adequately  compared.  Moreover,  the 
necessity  of  a  permit  may  result  in  a 
redirection  of  hazardous  materials  into 
other  jurisdictions.  A  City-wide 
prohibition  on  hazardous  materials 
traffic  in  Boston  is  not  consistent  with 
the  HMTA. 

Section  5.02  6  a.m.  to  8  a.m.  restriction. 

This  section  restricts  vehicles  carrying 
hazardous  materials  from  the  downtown 
area  from  6  a.m.  to  8  p.m.  Time-of-day 
restrictions  are  a  subset  of  routing 
restrictions  generally.  Although  limited 
to  certain  hours  in  the  downtown  area, 

§  5.02  may  effectively  route  motor 
vehicles  into  other  jurisdictions.  The  use 
of  Interstate  routes  in  downtown  Boston 
necessitates  a  detour  by  hazardous 
materials  carriers  for  several  blocks  on 
City  streets  which  would  be  controlled 
by  §  5.02.  If  the  Interstates  are  blocked 
by  this  section,  hazardous  materials 
vehicles  may  be  routed  through  other 
jurisdictions  during  the  time  the 
prohibition  applies.  As  previously 
discussed,  local  jurisdictions  lack  a 
process  for  adequate  evaluation  and 
comparison  of  routes  beyond  their 
boundaries.  The  application  of  §  5.02  to 
pickup  and  delivery  operations, 
however,  is  less  likely  to  have  such 
results,  and  also  appears  to  us  to  be 
justifiable  as  ancillary  to  regulatory 
authority  that  the  City  Council  may 
exercise  over  land  use  and  local 
activities  in  Boston.  For  example, 
delivery  of  explosives  to  a  construction 
site  in  the  city  might  be  prohibited 
during  certain  times  of  day.  Except  as  it 
concerns  transportation  service  to 
points  of  origin  or  destination  within 
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Boston,  §  5.02  is  inconsistent  with  the 
HMTA. 

Section  5.03  “ Downtown  ”  defined. 

This  section  defines  the  boundaries  of 
the  downtown  area  to  which  §  5.02 
applies. 

Sections  5.04  and  5.05  Exceptions. 

These  sections  authorize  the  Fire 
Commissioner  to  grant  exceptions  to  the 
prohibition  against  use  of  City  streets 
|§5.01)  and  time-of-day  restrictions 
(§  5.02)  by  issuing  a  permit  under  §  8. 
“Compelling  need"  and  "public  interest” 
are  the  joint  criteria  that  must  be  met 
before  a  permit  will  issue.  (It  is  not  clear 
how  these  criteria  relate  to  the  lack  of 
an  available  practicable  route  suggested 
as  an  exception  under  §  5.01.)  So  far  as  it 
affects  routing,  we  believe  the  permit 
process  can  operate  only  on  time-of-day 
restrictions  on  pickup  and  delivery.  It  is 
inconsistent  with  the  HMTA  except  to 
that  extent. 

Sections  6.0  and  6. 1  Permits  for 
transportation  outside  the  downtown 
area. 

These  provisions  allow  the  Fire 
Commissioner  to  define  and  impose 
permit  requirements  on  transportation 
outside  the  defined  downtown  area, 
which  is  otherwise  authorized  by  the 
implementing  regulations,  when  he 
determines  that  special  precautions  are 
necessary.  A  permit  systemmust 
beevaluated  for  consistency  with  the 
HMTA  based  on  the  restrictions 
actually  imposed.  We  have  previously 
stated  that  a  bare  requirement  for  a 
permit  is  not  necessarily  inconsistent 
with  the  HMTA  (IR-2,  44  FR  at  75570). 
This  provision  may  legitimately  assist 
the  Fire  Commissioner  in  dealing  with 
unusual  local  conditions  and 
emergencies.  Because  permit  conditions 
and  scope  are  not  defined  in  §  6.1,  the 
consistency  of  the  sections  with  the 
HMTA  is  indeterminate. 

Sections  7.0  through  7.1.1  Operation  of 
vehicles  of  City  streets. 

These  provisions  concern  the  actual 
operation  of  motor  vehicles  transporting 
hazardous  materials  on  City  streets. 
Section  7.1.1  makes  traffic  infractions 
subject  to  penalty  action  under  the 
implementing  regulations,  thereby 
increasing  the  penalties  available.  Local 
regulation  of  traffic  is  recognized  in  the 
FMCSR  at  49  CFR  397.3.  Although  that 
provision  was  not  incorporated  under 
the  HMTA,  the  HMR  contain  nothing 
that  would  suggest  inconsistency.  While 
it  is  possible  that  a  particular  provision 
aimed  at  the  regulation  of  traffic  might 
be  inconsistent,  “rules  of  the  road"  are 
assumed  by  MTB  to  be  a  proper  form  of 


State  and  local  regulatory  control 
applied  to  motor  vehicles  carrying 
hazardous  materials  which  is  consistent 
with  the  HMTA. 

Section  7.1.2  Separation  distances. 

Neither  the  HMR  nor  the  FMCSR 
specify  separation  distances  between 
moving  or  parked  motor  vehicles 
carrying  hazardous  materials.  Section 
7.1.2  specifies  a  300  ft.  separation 
distance  in  both  cases,  when  traffic 
conditions  allow.  Although  the  kinds 
and  amounts  of  hazardous  materials 
defined  in  §  §  4.01  and  4.02  are  required 
to  be  placarded  under  the  HMR,  the 
placards  on  a  motor  vehicle  may  not  be 
recognizable  from  300  feet  or  more 
during  hours  of  darkness  since  §  392.32 
of  the  FMCSR  require  lower  headlight 
beams  to  be  used  within  500  feet  of 
other  traffic.  Moreover,  we  question  the 
advisability  of  encouraging  a  driver  to 
constantly  direct  his  attention  away 
from  the  proximity  of  his  vehicle  which 
is  implied  by  §  7.1.2.  However,  while  we 
question  the  safety  benefit  to  be  gained 
through  imposition  of  §  7.1.2,  and 
recognize  that  the  qualifying  words 
“Except  when 

overtaking  .  .  .  ‘and’  .  .  .  except 
where  conditions  of  traffic  make  it 
impractible  to  do  so  .  .  ."  cause  the 
section  to  have  very  limited 
enforceability,  we  find  no  basis  for 
concluding  that  §  7.1.2  is  inconsistent 
with  the  HMTA. 

Section  7.1.3  Attendence  and  parking 
of  explosives  and  other  vehicles. 

This  section  requires  compliance  by 
carriers  with  49  CFR  §§397.5  and  397.7, 
rules  in  the  FMCSR  concerning 
attendance  and  parking  of  motor 
vehicles  containing  Class  A  or  B 
explosives,  as  well  as  other  materials. 
Both  FMCSR  sections  are  incorporated 
under  the  HMTA.  Local  adoption  and 
enforcement  of  Federal  requirements  is 
consistent  with  the  HMTA,  as  it 
encourages  national  uniformity  in 
transportation  safety  regulations. 

Section  7.1.4  Use  of  major 
thoroughfares. 

Except  as  necessary  for  pickup  and 
delivery,  this  section  requires  hazardous 
materials  carriers  to  use  major  City 
thoroughfares,  and  applies  49  CFR 
397.9(a)  where  the  carrier  must  depart 
from  a  major  thoroughfare.  We  have  no 
information  indicating  this  requirement 
affects  route  selection  outside  the  City. 
We  therefore  conclude  that  §  7.1.4  is  not 
inconsistent  with  the  HMTA. 

Section  7.1.5  Use  of  headlights. 

This  section  requires  vehicles  carrying 
hazardous  materials  to  use  headlights  at 


all  times  when  operating  on  City  streets. 
After  a  review  in  IR-2  of  both  the 
HMTA  and  the  FMCSR.  a  similar  Rhode 
Island  requirement  that  headlights  be 
used  at  all  times  was  found  not 
inconsistent.  That  conclusion  applies 
here. 

Section  7.1.6  Marking  of  motor 
vehicles  to  identify  product. 

This  section  requires  that  motor 
vehicles  bear,  in  addition  to  placards 
required  by  49  CFR  177.823, 
identification  of  the  products  carried. 

For  the  method  of  product  identification. 

§  7.1.6  references  DOT  P5800.2,  the 
“Emergency  Response  Guidebook". 

In  the  past,  MTB  has  strenuously 
objected  to  any  local  variations  in  the 
extensive  Federal  systems  that  provide 
emergency  information.  In  IR-2,  a  State 
requirement  that  certain  motor  vehicles 
display  a  rear  bumper  sign  warning 
following  vehicles  to  keep  a  500-foot 
separation  distance  was  found 
inconsistent: 

There  are  .  .  .  certain  areas  where  the 
need  for  national  uniformity  is  so  crucial  and 
the  scope  of  Federal  regulation  is  so 
pervasive  that  it  is  difficult  to  envision  any 
situation  where  State  or  local  regulation 
would  not  present  an  obstacle  to  the 
accomplishment  and  execution  of  the  HMTA 
and  the  Hazardous  Materials 
Regulations.  .  .  .  Hazard  warning  systems 
are  [an]  area  where  MTB  perceives  the 
Federal  role  to  be  exclusive.  The  MTB  has 
thoroughly  considered  this  subject  and  has 
issued  regulations  on  marking  and  labeling  of 
packages  and  placarding  of  vehicles  in  order 
to  communicate  the  hazards  of  the  materials 
contained  therein.  The  effectiveness  of  these 
systems  depends  to  a  large  degree  on 
educating  the  public,  especially  emergency 
response  personnel.  .  .  .  Additional, 
different  requirements  imposed  by  States  or 
localities  detract  from  the  DOT  systems  and 
may  confuse  those  to  whom  the  DOT  systems 
are  meant  to  impart  information  [44  FR  75568] 

The  DOT  system  of  identification 
numbers  around  which  the  “Guidebook" 
is  built  is  essentially  the  same  system 
adopted  for  worldwide  use  by  the 
United  Nations  Committee  of  Experts  on 
the  Transport  of  Dangerous  Goods.  MTB 
adopted  the  system  in  1980  (HM-126A, 
45  FR  34560,  May  22, 1980;  45  FR  74640. 
November  10, 1980).  As  adopted,  it 
generally  requires  a  hazardous  material 
identification  number  to  be  displayed  on 
packages  and  tank  vehicles  which  can 
be  converted,  by  use  of  the 
“Guidebook",  to  a  product  name  and 
information  on  immediate  response  in 
the  event  the  material  is  released  during 
transportation.  As  applied  to  highway 
transportation,  identification  numbers 
must  be  marked  on  packages  of  less 
than  110  gallons  capacity  beginning  July 


18924  Federal  Register  /  Vol.  46,  No.  5B  /  Thursday,  March  26,  1981  /  Notices 


1, 1983  (49  CFR  172.301(c)(2)).  Cargo 
tanks  must  be  similarly  marked 
beginning  November  1, 1981  (49  CFR 
§§  172.328, 172.336(c)(8))  (45  FR  34693-9, 
74666-8).  Generally,  other  motor’ 
vehicles  carrying  hazardous  materials 
are  not  required,  but  are  permitted,  to  be 
so  marked  (49  CFR  172.336(a),  45  FR 
74667). 

Identification  numbers  usually  may  be 
displayed  on  a  motor  vehicle  by 
inscribing  it  on  the  required  placard,  or 
by  affixing  an  orange-colored  panel 
directly  to  the  vehicle.  Display  of 
identification  numbers  has  been 
permitted  on  a  voluntary  basis  since 
July  1, 1980,  except  for  placard  display, 
which  is  not  permitted  before  April  1, 

1981  (45  FR  34560,  74640).  These 
voluntary  compliance  dates,  as  well  as 
the  mandatory  dates,  were  chosen  to 
permit  the  preparation  and  training 
necessary  for  widespread  compliance 
and  recognition.  Detailed  exceptions 
and  varations  are  specified  by  the  HMR 
for  special  situations,  such  as  multi-unit 
cargo  tanks  (49  CFR  172.336(c)(1),  45  FR 
74668). 

Section  7.1.6  requires  identification 
numbers  to  be  displayed  on  vehicles 
where  they  are  not  required  by  the 
HMR,  and  contradicts  the  exceptions 
and  variations  provided  therein.  Section 
7.1.6  also  requires  display  of 
identification  numbers  before  the  HMR 
require  it.  In  both  aspects  the  section  is 
inconsistent  with  the  HMTA. 

Section  7.1.7  Sign  to  show  residual 
material. 

This  section  requires  display  of  a  sign 
approved  by  the  Fire  Commissioner  on 
all  vehicles  that  are  “carrying  residual 
quantities  of  hazardous  materials  (5%  or 
less  of  rated  capacity)  but  by  marking  or 
other  identification  could  be  mistaken 
for  carrying  hazardous  materials.”  It  is 
not  clear  whether  the  sign  will  be 
approved  for  individual  shipments,  or  on 
a  more  general  basis,  or  precisely  what 
the  sign  will  say.  While  the  HMR 
recognize  exceptions  for  some  empty 
containers  that  still  may  contain 
residual  materials  or  fumes,  generally 
any  such  container  that  has  been  neither 
cleaned  and  purged  nor  reloaded  with  a 
material  that  is  not  hazardous  must  be 
shipped  in  the  same  manner  as  when  it 
was  full.  The  hazard  presented  by 
residues  and  fumes  in  “empty” 
containers  are  sufficient  generally  to 
justify  their  handling  with  as  much 
caution  as  full  ones.  Also,  the  preceding 
discussion  under  §  7.1.6  concerning 
vehicle  marking  is  applicable  here.  The 
area  of  hazard  warnings  is  essentially 
an  area  of  exclusive  HMTA  domain. 
Section  7.1.7  specifies  a  form  of  vehicle 
marking  or  placarding  that  modifies  the 


basic  hazard  warnings  required  by  DOT 
and  is  therefore  inconsistent  with  the 
HMTA. 

Section  8  generally.  Permit  process  and 
requirements. 

From  the  previous  discussion,  we 
construe  §  8  to  have  a  valid  application 
only  to  the  extent  that  it  provides  relief 
from  those  provisions  of  the 
implementing  regulations  that  are  not 
inconsistent  with  the  HMTA.  Obviously, 
a  permit  issued  by  a  State  or  local 
jurisdiction  cannot  waive  compliance 
with  a  Federal  regulation,  but  can  waive 
a  State  or  local  requirement  that  is 
identical  to  a  Federal  requirement. 

Section  8.1.4  specifies  that  permit 
conditions  may  include  routes  and  other 
restrictions.  Any  such  route  restrictions 
imposed  may  have  significant  impacts 
on  other  jurisdictions  and  should  be 
imposed  at  the  State  level,  or  through 
joint  action  among  all  affected 
jurisdictions.  Consistency  with  the 
HMTA  of  any  "special  precautions” 
which  the  Fire  Commissioner  issues 
under  these  provisions  will  depend  on 
the  facts  of  the  individual  case. 

To  the  extent  a  valid  permit  is  issued, 
a  requirement  to  carry  the  permit  in  the 
cab  of  the  motor  vehicle,  and  display  of 
a  decal,  are  reasonable  aids  to  local 
enforcement  to  which  we  do  not  take 
exception.  Because  permit  conditions 
are  not  defined  in  §  8,  consistency  with 
the  HMTA  is  indeterminate. 

Section  9  generally.  Reporting 
requirements. 

Section  9  parallels  two  reporting 
requirements  of  the  HMR.  Immediate 
notice  of  a  hazardous  materials  incident 
required  from  carriers  in  certain  cases 
by  DOT  (49  CFR  171.15)  is  required  by 
the  City  of  Boston,  and  written  reports 
required  by  DOT  within  fifteen  days  of 
every  unintentional  hazardous  materials 
release  (49  CFR  171.16)  also  is  required 
by  the  City. 

In  IR-2,  a  similar  State  requirement 
for  immediate  and  subsequent  written 
accident  reports  was  reviewed: 

(A)  requirement  for  immediate  notification 
in  certain  situations  furthers  the  State's 
activity  in  protecting  persons  and  property 
through  emergency  response  measures.  .  .  . 

Such  an  emergency  response  function  is 
not  served  by  the  written  notice  required  to 
be  given  within  24  hours  to  the  two  State 
agencies.  The  written  notice  required  to  be 
supplied  to  MTB ....  precludes  the  States 
from  requiring  additional  written  notice 
directed  to  hazardous  materials  carriers.  It  is 
common  for  States  to  require  any  motor 
vehicles  involved  in  acidents  within  their 
borders  to  file  certain  accident  reports  and 
such  a  requirement  can  clearly  be  applied  to 
a  motor  vehicle  transporting  hazardous 
materials.  In  light  of  the  Federal  written 


notice  requirement,  however,  it  is 
inappropriate  for  a  State  to  impose  an 
additional  written  notice  requirement  to 
apply  solely  to  carriers  already  subject  to  the 
Hazardous  Materials  Regulations.  (44  FR 
75572.) 

The  basis  for  the  conclusion  reached 
in  IR-2  was  expressed  earlier  in  that 
ruling: 

The  legislative  history  of  (Section  112(a)] 
indicates  that  Congress  intended  it  “to 
preclude  a  multiplicity  of  State  and  local 
regulations  and  the  potential  for  varying  as 
well  as  conflicting  regulations  in  the  area  of 
hazardous  materials  transportation”  (citing  S. 
Rep.  No.  1192,  93d,  Cong.,  2d  Sess.  37  (1974)). 
[44FR  75567.) 

.  .  .  Congress  indicated  a  desire  for 
uniform  national  standards  in  the  field  of 
hazardous  materials  transportation  and  with 
the  HMTA  gave  the  Department  of 
Transportation  the  authority  to  promulgate 
those  standards  [footnote  omitted).  Although 
the  HMTA  has  not  totally  precluded  State  or 
local  action  in  this  area,  it  is  the  MTB's 
opinion  that  to  the  extent  possible  Congress 
intended  to  make  such  State  or  local  action 
unnecessary.  (44  FR  75568.) 

.  .  .  Redundancy  does  not  further 
transportation  safety  and  represents  the  type 
of  multiplicity  that  the  HMTA  intended  to 
make  unnecessary.  [44  FR  75571.) 

Any  immediate  reporting  requirement, 
applied  differentially  to  carriers  of 
hazardous  materials,  that  is  necessary 
to  support  an  emergency  response  effort 
is  not  inconsistent  with  the  HMTA. 

Thus,  §  9.1,  in  requiring  immediate 
reports  for  incidents  that  must 
immediately  be  reported  to  DOT  under 
49  CFR  171.15  is  not  inconsistent  with 
the  HMTA.  Subsequent  written  reports 
required  within  15  days  by  DOT  are  not 
necessary  to  local  emergency  response. 
The  reports  themselves  are  publicly 
available,  and  MTB  is  prepared  to 
routinely  send  copies  of  written  reports 
to  a  designated  State  agency  on  request. 
Copies  of  written  reports  required  by 
DOT  under  49  CFR  171.15  may  not  be 
required  by  §  9.1.  Section  9.1,  therefore, 
is  inconsistent  with  the  HMTA  to  that 
extent. 

Section  10.0  Suspension  of  motor 
vehicle  operations. 

The  consistency  of  this  section  with 
the  HMTA  is  indeterminate,  since  it  is 
dependent  on  the  ciurcumstances 
supporting  the  suspension.  Emergency 
weather  or  roadway  conditions,  civil 
disorders  or  extraordinary  traffic 
conditions  may  justify  temporary  local 
restrictions  of  the  movements  of 
vehicles  carrying  hazardous  materials. 

Section  11.0  Authority  to  suspend  the 
implementing  regulations. 

We  have  no  comment  on  this  section, 
other  than  to  note  that  the  Fire 
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Commissioner  cannot  suspend  Federal 
requirements. 

Section  12,0  Penalties. 

Penalties  associated  with  valid  local 
regulations  are  not  likely  to  be 
inconsistent  with  the  HMTA,  unless 
they  are  so  extreme,  or  applied  so 
arbitrarily,  that  they  effectively  reroute 
or  otherwise  unnecessarily  delay 
vehicles  carrying  hazardous  materials. 
We  have  no  indication  that  this  section, 
as  applied  to  those  parts  of  the 
implementing  regulations  that  are  not 
inconsistent  with  the  HMTA,  will  itself 
be  inconsistent.  Beyond  this,  we  know 
of  no  reason  why  a  mere  difference  in 
penalty  provisions  between  a  State  or 
local  requirement  and  the  HMTA  would 
be  a  basis  for  finding  inconsistency. 

Sections  13.0  and  14.0  Severability  and 
effective  date. 

We  have  no  comments  on  these 
sections. 

Any  appeal  to  this  ruling  must  be  filed 
within  30  days  of  service  in  accordance 
with  49  CFR  107.211. 

(49  U.S.C.  1811(a),  49  CFR  107.209) 

Issued  in  Washington,  D.C.  on  March  19, 
1981. 

Leon  D.  Santman, 

Director,  Materials  Transportation  Bureau. 

Appendix — Regulations  Controlling  the 
Transportation  of  Hazardous  Materials  Issued 
by  the  Fire  Commissioner  and  Commissioner 
of  Health  and  Hospitals,  City  of  Boston,  on  15 
December,  1980  (Excluding  map) 

Regulations  for  Controlling  the 
Transportation  of  Hazardous  Materials 

Section  1.0  Authority. 

These  regulations  are  issued  by  the  Fire 
Commissioner  and  the  Commissioner  of 
Health  and  Hospitals  in  compliance  with 
Chapter  39  of  the  Ordinances  of  1979  and 
under  the  authority  granted  by 
Massachusetts  General  Laws  Chapters  111 
and  148  and  other  applicable  laws. 

Section  2.0  Adoption  and  Incorporation  of 
State  Regulations. 

The  requirements  of  the  Massachusetts 
Department  of  Public  Works  governing  the 
transportation  of  hazardous  materials  in 
commerce  on  state  highways  as  contained  in 
CMR  Title  720  Section  8,  Hazardous 
Materials  Regulations  are  hereby  adopted  by 
the  City  of  Boston  to  ensure  the  application  of 
those  requirements  to  the  City’s  streets. 

Section  3.0  Adoption  and  Incorporation  of 
the  Federal  Motor  Carrier  Safety 
Regulations. 

The  requirements  of  the  Federal  Motor 
Carrier  Safety  Regulations  49  CFR  Sections 
397.5,  397.7,  397.9,  and  397.21  are  adopted  as 
referred  to  and  as  modified  herein. 


Section  4.0  Hazardous  Materials  Subject  to 
Additional  Regulations. 

Transportation  in  commerce  on  City  streets 
of  the  materials  identified  in  sections  4.01 
and  4.02  below  in  quantities  greater  than 
those  indicated  shall  be  subject  to  the 
regulations  set  forth  in  Sections  5.0  through 
15.0  herein  in  addition  to  those  regulations 
adopted  in  Sections  2.0  and  3.0  above. 

4.01  Material  and  Quantity  in  Bulk 
Class  A  Explosives  (173.53)';  any  quantity 
Class  B  Explosives  (173.88);  any  quantity 
Poisonous  Gases:  Poison  A  (173.326);  any 
quantity 

Flammable  Solids  (173.150)  which  require  the 
Dangerous  When  Wet  Label  (172.423)  as 
specified  in  (172.101);  2,500  pounds  or  more 
Radioactive  Materials  with  Radioactive 
Yellow  III  Label  (172.403);  any  quantity 
Excluding  radioactive  materials  that  are 
packaged  in  USA  DOT-7A  Type  A 
containers  and  are  intended  for  use  in,  or 
incident  to,  research  or  medical  diagnosis, 
or  treatment. 

Liquefied  Petroleum  Gas  (172.101);  2,500 
pounds  or  more 

Methand  (Liquefied)  (172.101);  2.500  pounds 
or  more 

Liquefied  Hydrogen  (173.316);  400  pounds  or 
more 

4.02  Flammable  Liquids  transported  in 
bulk  quantities  of  1,000  gallons  or  more  with 
flash  points  of  73°F  or  less  as  determined  by 
tests  listed  in  49  CFR  173.115(d)  with  the 
exception  of  distilled  spirits  of  140  proof  or 
less  (173.115  (a)(2)). 

Section  5.0  Restrictions  on  the  Use  of  City 
Streets  for  the  Transportation  of  Hazardous 
Materials. 

For  the  purpose  of  applying  Section  397.9(a) 
of  the  regulations  adopted  in  Section  3.0 
herein  to  the  City  of  Boston,  the  following 
restrictions  are  adopted. 

5.01  Use  of  City  streets  for  the 
transportation  of  the  materials  specified  in 
Section  4.01  is  prohibited  where  there  is 
neither  a  point  of  origin  nor  destination 
(delivery  point)  within  the  City.  Where  no 
alternative  route  outside  the  City  is 
considered  practicable,  as  defined  in  49  CFR 
397.9(a),  a  permit  to  use  City  streets,  will  be 
requested  pursuant  to  Section  8  herein. 

5.02  Use  of  City  streets  in  the  Downtown 
Area  as  defined  in  Section  5.03  herein  for  the 
transportation  of  the  materials  specified  in 
Sections  4.01  and  4.02  above  is  prohibited 
during  the  hours  between  6  a.m.  and  8  p.m. 
daily  except  Saturdays.  Sundays  and 
holidays. 

5.03  The  Downtown  Area  is  defined  as 
the  area  bounded  by  and  including 
Massachusetts  Avenue  at  the  Mass.  Ave. 

*  Entrance  Ramp  to  the  Southeast  Expressway, 
the  Southeast  Expressway  to  the  Kneeland 
Street  Ramp,  along  Kneeland  Street  to 
Atlantic  Avenue  then  along  a  line  following 
the  waterfront  to  the  Charles  river,  along  the 
Charles  River  to  Massachusetts  Avenue  and 
along  Massachusetts  Avenue  to  the  Mass. 
Ave.  entrance  Ramp  to  the  Southeast 
Expressway  all  as  shown  on  the  map 


1  Numbers  in  parenthesis  refer  to  Title  49  of  the 
Code  of  Federal  Regulations. 


attached  and  incorporated  as  Exhibit  A 
herein. 

5.04  Exceptions  to  the  above  restrictions 
may  be  granted  by  the  Fire  Commissioner 
where  compelling  need  is  shown  and  where 
transporting  hazardous  materials  is  in  the 
public  interest. 

5.05  Exceptions  to  the  restrictions  in  this 
Section  5  will  be  made  by  permit  issued  on 
application  to  the  Fire  Commissioner  in 
accordance  with  the  procedures  of  Section  8 
herein. 

Section  6.0  Authority  to  Require  Permits  for 
Transportation  of  Hazardous  Materials 
Outside  the  Downtown  Area 

6.1  The  Fire  Commissoner  may  require 
permits  for  the  transportation  of  hazardous 
materials  in  areas  of  the  City  outside  of  the 
Downtown  Area  (as  defined  in  Section  5.03) 
where,  due  to  the  nature  of  the  particular 
hazardous  material,  the  routes  of  travel  and 
parts  of  the  City  involved,  special 
precautions  may  be  required. 

Section  7.0  Regulations  Concerning  the 
Operation  of  Motor  Vehicles  Carrying 
Hazardous  Material  on  City  Streets 

The  following  regulations  shall  apply  to  the 
transportation  on  City  streets  of  the  materials 
specified  in  Sections  4.01  and  4.02  herein: 

7.1.1  Traffic  violations  by  transporters  of 
hazardous  materials  shall  be  treated  as 
violations  of  these  regulations  and  shall  be 
subject  to  the  penalties  of  Section  12.0  herein. 

7.1.2  Except  when  overtaking  or  passing 
in  opposite  directions  of  travel,  all  vehicles 
transporting  hazardous  materials  shall 
maintain  a  minimum  distance  of  at  least  300 
feet  from  other  vehicles  carrying  hazardous 
materials  except  where  the  conditions  of 
traffic  make  is  impractical  to  do  so.  This 
requirement  shall  apply  whether  such 
vehicles  are  moving  or  parked  except  when 
at  a  destination  or  point  of  origin. 

7.1.3  Transporters  of  hazardous  materials 
shall  comply  with  applicable  rules  of  49  CFR 
397.5  and  397.7  while  operating  within  the 
City. 

7.1.4  Transporters  of  hazardous  materials 
shall  use  only  Major  Thoroughfares  as 
designated  on  the  City  of  Boston  Major 
Throughfare  System  map  to  reach  their 
destinations.  Where  a  destination  is  not  on  a 
major  thoroughfare,  said  transporters  will  use 
major  thoroughfares  to  a  point  as  close  as 
possible  to  the  destination  before  using  non- 
major  thoroughfare  routes.  In  selecting  non¬ 
major  thoroughfare  routes  said  transporters 
shall  comply  with  the  provisions  of  40  CFR 
397.9. 

7.1.5  All  vehicles  transporting  hazardous 
materials  shall  have  head  lights  on  at  all 
times  while  operating  on  City  streets. 

7.1.6  In  addition  to  the  placard  required 
by  49  CFR  177.823,  all  vehicles  transporting 
hazardous  materials  shall  identify  the 
product  carried  using  the  Identification 
Number  (I.D.  No.)  provided  in  DOT  p5800.2. 
Said  identification  to  be  displayed  on 
placards  or  on  orange  panels  on  tanks  as 
specified  in  DOT  p5800.2. 

7.1.7  All  vehicles  shall  display  a  sign 
approved  by  the  Fire  Commissioner  when 
carrying  residual  quantities  of  hazardous 
materials  (5%  or  less  of  rated  capacity)  but  by 
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marking  or  other  identification  could  be 
mistaken  for  carrying  hazardous  materials. 

Section  8.0  Permits 

8.1  The  following  procedures  shall  apply 
to  the  granting  of  permits  to  operate  in 
exception  to  the  regulations  set  forth  herein: 

8.1.1  Application  for  a  permit  shall  be 
made  to  the  Fire  Commissioner  on  the  form 
provided  and  accompanied  by  the  fee 
required  herein.  All  applications  shall  be 
acted  on  within  30  days  of  submission  to  the 
Fire  Commissioner  and  timely  notice  of 
approval  or  denial  shall  be  given  to  the 
applicant.  A  single  permit  shall  be  granted  to 
a  transporter  (carrier,  trucking  company,  etc) 
for  each  class  of  hazardous  material 
identified  in  Section  4.01  and  4.02.  Each 
vehicle  operating  under  said  permit  shall  be 
identified  on  the  permit  application. 

8.1.2  Permits  denied  by  the  Fire 
Commissioner  shall  be  subject  to  review  by  a 
hearing  before  the  Traffic  and  Parking 
Commission  on  appeal  by  the  applicant  made 
to  the  Fire  Commissioner  within  30  days  of 
the  receipt  of  notice  of  denial. 

8.1.3  Permits  will  be  granted  only  where 
the  following  criteria  are  met  as  determined 
by  the  Fire  Commissioner: 

a.  compelling  need  is  shown; 

b.  transportation  the  hazardous  materialsis  in 

the  public  interest; 

8.1.4  Permits  issued  shall  set  forth 
conditions  such  as  routes  and  other  special 
precautions  as  determined  by  the  Fire 
Commissioner; 


8.1.5  Permits  shall  be  granted  for  a  period 
of  one  year  and  be  automatically  renewed 
upon  application  unless  revoked  for  cause 
after  a  hearing  before  the  Traffic  and  Parking 
Commission. 

8.1.6  Permits  shall  be  revokable  and  non- 
transferable. 

8.1.7  Permits  shall  be  carried  in  the  . 
vehicle  cab  at  all  times  and  a  decal  provided 
with,  the  permit  shall  be  displayed  as 
required  to  be  readily  visible  from  outside  the 
vehicle. 

8.1.8  The  fee  for  a  permit  issued  under 
this  regulation  shall  be  $100.00  for  the  first 
year  and  $25.00  for  annual  renewals.  An 
additional  charge  to  be  determined  will  be 
required  for  each  vehicle  decal. 

Section  9.0  Reporting  Requirements 

9.1  Incidents  occurring  in  the  City  and 
required  to  be  reported  by  49  CFR  171.15  shall 
be  reported  to  the  Fire  Department  by 
telephone  using  the  Fire  Alarm  Office  number 
(536-1500)  or  emergency  number  911,  and  by 
copy  of  the  written  report  required  by  49  CFR 
171.16  mailed  to  the  Fire  Commissioner  at  115 
Southamption  St.,  Boston,  Mass.  02118  within 
the  time  allowed  for  filing  the  49  CFR  171.16 
report. 

Section  10.0  Suspension  of  Operations. 

The  Fire  Commissiener  may  temporarily 
suspend  the  operation  of  some  or  all  vehicles 
carrying  hazardous  materials  within  the  City, 
without  notice  whenever  road,  weather, 
traffic  or  other  special  circumstances  warrant 
that  action. 


Section  11.0  Authority  to  Suspend 
Regulations. 

The  Commissioner  shall  have  the  authority 
to  suspend  the  Regulation  in  whole  or  in  part, 
when  extenuating  circumstances  severely 
limit  transit. 

Section  12.0  Violations. 

Any  person  who  violates  any  provision  of 
these  regulations  shall  be  punished  by  a  fine 
of  not  more  than  one  thousand  dollars  or  by 
imprisonment  for  not  more  than  one  year  or 
both  pursuant  to  MGL  c  148  §  15  or  other 
applicable  law.  Each  violation  shall  be 
treated  separately.  When  a  violation  is  a 
continuing  one,  each  day  of  the  violation 
constitutes  a  separate  offense. 

Section  13.0  Severability. 

If  any  provision  or  clause  of  these 
regulations  or  application  thereof  to  any 
person  or  circumstance  is  held  invalid,  such 
invalidity  shall  not  affect  other  provisions  or 
applications  of  these  regulations  which  can 
be  given  effect  without  the  invalid  provision 
or  application  and  to  this  end  the  provisions 
of  these  regulations  are  declared  to  be 
severable. 

Section  14.0  Effective  Date. 

These  regulations  shall  be  effective  on 
December  15, 1980  for  permit  application 
purposes.  Full  compliance  will  be  required  by 
March  2, 1981. 

[FR  Doc.  81-9198  Filed  3-25-81;  8:45  am| 
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1504  . 18026 

1505  . 18026 

1506  . 18026 

1507  . 18026 

1508  . 18026 

Proposed  Rules: 

Ch.  1 . 16916 

51  . 16280 

52  . 15180,  15181,  15284, 

15743,16280,17790,18725 

60  . 14905 

61  . 18561 

62  . 18321 

81 . 15744,  15744 

86 . 15893,  16917 

141 . 17567 

162 . 18322 

180 . 15181,  15182,  15285, 

16917,17229,17230 

192 . 16278 

264 . 18054 

406 . 17567 

408  . 18055 

409  . 17567 

413 . 17567 

416 . 17567 

418 — . 17567 

42a . 17567,  18725 

421  . 17567 

422  . 17567 


424 . 17567 

426 . 17567 

428 . 17567 

430  . ......15287 

431  . 15287 

432  . . . —  17567 

435  . 17567 

436  . .  17567 

440 . 17567 

443 . . 17567 

457 . 17567 

460 . 17567 

761 . . . .  16096 

763 . . . _....  14905 

41  CFR 

Ch.  1 . 17780 

Ch.  101 . . . 17564 

1-3 . 17559 

I- 4 . 16102 

5-8 . 17202 

5A-8 . 17202 

5B-8 . 17202 

II-  . — . 17559 

16 . . . - . 17559 

101-26 . 17564 

101-35 . 16102 

101-36 . 16102 

101-38 . 18695 

101-40 . 14894 

Proposed  Rules: 

8-4 . 17232 

101-7 . 17791 

42  CFR 

110 . „.15141 

43  CFR 

20 . 16897 

Public  Land  Orders: 

5797  . 15506 

5798  . 15506 

5799  . 15506 

5802 . 15506 

5804  . 15506 

5805  . 15506 

5806  . 15506 

5809  . 15506 

5810  . 15506 

5812 . 15506 

5814 . 15506 

5817  . 15506 

5818  . 15506 

5819  . 15506 

5821 . 15506 

5824  . 15506 

5825  . 15506 

5826  . 15506 

5827  . 15506 

5828  . 15506 

5830  . 15506 

5831  . 15506 

5832  . 15506 

5833  . 15506 

5834  . 15506 

5836  . 15506 

5837  . 15506 

5838  . 15506 

5839  . 15506 

5840  . 15506 

5841  . 15506 

5842  . 15506 

5844  . 15506 

5845  . 15506 

5846  . 15506 


5848  . 15506 

5849  . 15506 

5850.— . 15506 

5851  . 15506 

5852  . 15506 

5853  . 15506 

5854  . 15506 

5855  . 15506 

44  CFR 

64  . 15267,  15269,  17781, 

17782, 18712, 18713 

65  . 15142,  17782,  18546, 

18707 

67 . 18546,  18698 

Proposed  Rules: 

60  . 16692 

67 . 14907,  15183,  15287, 

16282, 17795-17808, 18562, 
18563, 18726 

45  CFR 

1060 . 15270 

1357 . 14895 

1612 . 16267 

Proposed  Rules: 

1624 . 18055 

46  CFR 

3 . 15746 

14 . .>..15746 

24  . - . 15746 

188  . 15746 

189  . - . 15746 

401 . 18716 

536 . 18549 

Proposed  Rules: 

502 . 17064 

47  CFR 

1  . 18551 

2  . 15146,  15690 

13 . 18717 

25  . 18720 

73 . 15147-15151,  15271, 

15707,15709-15711,16268. 
17783-17785, 18316-18318, 
18556, 18557 

81 . 15690 

83 . 15690,  18717 

90 . 15152,  15273 

97 . 15146 

Proposed  Rules: 

Ch.  1 . 14907,  15184,  15296, 

16692, 18737 

0 . 15297 

22 . 15749 

25 . 15754 

61  . 15297 

63 . 14754,  15297 

67 . 17568 

73 . ...15184-15186,  15298, 

15754,15756,15757,17065, 
17233, 17809-17811, 18737- 
18745 

83 . 17233 

90 . 16104,  17813 

48  CFR 

Proposed  Rules: 

31 . 16918 

49  CFR 

172  . 17738 

173  . - . 17564 


531 . 18038,  18721 

1003 . 16200,  17785 

1005 . 16200,  17785 

1033 . 14895,  14896,  15507, 

18721 

1039 . 15509 

1056 . 16200,  17785 

1100 . 17785 

1132 . 15509 

1240 . 15880 

1243 . . 15881 

1310 . 16200,  17785 

1322 . 16200,  17785 

1331 . 15277,  16102 

Proposed  Rules: 

23 . 16282 

571 . 18747 

583 . 18059 

1048 . 16106 

1052 . 17813,  17814 

1056  . 16225 

1057  . 15300 

1100 . 17065 

1206  . 15302 

1207  . 15302 

1307 . 17234 

1310 . 17234 

50  CFR 

611. . 16103 

652 . 15510 

671 . 18318 

Proposed  Rules: 

20 . 18666 

230..— . ..15746 

410 . 15188 

611 . 16107 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 


The  following  agencies  have  agreed  to  publish  all 
documents  on  two  assigned  days  of  the  week 
(Monday/Thursday  or  Tuesday/Friday). 

This  is  a  voluntary  program.  (See  OFR  NOTICE 

41  FR  32914,  August  6,  1976.) 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

DOT/SECRETARY 

USDA/ASCS 

DOT/SECRETARY 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/FNS 

■  DOT/COAST  GUARD 

USDA/FNS 

DOT/FAA 

USDA/FSQS 

DOT/FAA 

USDA/FSQS 

DOT/FHWA 

USDA/REA 

DOT/FHWA 

USDA/REA 

DOT/FRA 

MSPB/OPM 

DOT/FRA 

MSPB/OPM 

DOT/NHTSA 

LABOR 

DOT/NHTSA 

LABOR 

DOT/RSPA 

HHS/FDA 

DOT/RSPA 

HHS/FDA 

DOT/SLSDC 

DOT/SLSDC 

DOT/UMTA 

DOT/UMTA 

CSA 

CSA 

« 

Documents  normally  scheduled  for  publication  on  a  day  that 
will  be  a  Federal  holiday  will  be  published  the  next  work 
day  following  the  holiday. 

Comments  on  this  program  are  still  invited. 

Comments  should  be  submitted  to  the 

r 

Day-of-the-Week  Program  Coordinator, 
Office  of  the  Federal  Register, 

National  Archives  and  Records  Service, 
General  Services  Administration, 
Washington,  D.C.  20408. 

* 

List  of  Public  Laws 

Note:  No  public  bills  which  have  become  law  were  received  by  the 
Office  of  the  Federal  Register  for  inclusion  in  today’s  List  of  Public 
Laws. 

Last  Listing  March  18, 1981;  last  cumulative  listing  for  the  96th 
Congress  (1980),  January  7, 1981. 


THE  FEDERAL  REGISTER:  WHAT  IT  IS 
AND  HOW  TO  USE  IT 


FOR:  Any  person  who  uses  the  Federal  Register  and 

Code  of  Federal  Regulations. 

WHO:  The  Office  of  the  Federal  Register. 

WHAT:  Free  public  briefings  (approximately  2Vz  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public’s  role 
in  the  development  of  regulations. 

2.  The  relationship  between  Federal  Register 
and  the  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

WHY:  To  provide  the  public  with  access  to 

information  necessary  to  research  Federal 
agency  regulations  which  directly  affect 
them,  as  part  of  the  General  Services 
Administration’s  efforts  to  encourage  public 
participation  in  Government  actions.  There 
w'ill  be  no  discussion  of  specific  agency 
regulations. 

WHEN:  April  10  and  24,  at  9  a.m. 

(identical  sessions). 

WHERE:  Office  of  the  Federal  Register,  Room  9409, 

1100  L  Street  NW.,  Washington,  D.C. 
RESERVATIONS:  Call  King  Banks,  Workshop 
Coordinator,  202-523-5235. 


Just  Released 


Code  of 
Federal 
Regulations 


Revised  as  of  July  1,  1980 


Quantity  Volume 


Price 


Amount 


Title  28— Judicial  Administration- 

Title  29— Labor 
(Parts  500  to  1899) 


Total  Order 


A  Cumulative  checklist  ot  CFR  issuances  tor  i960  appears  in  the  back  of  the  first  issue  of  the  Federal  Register 
each  month  in  the  Reader  Aids  section.  In  addition,  a  checklist  of  current  CFR  volumes,  comprising  a  complete 
CFR  set,  appears  each  month  in  the  LSA  (List  of  CFR  Sections  Affected). 


Please  do  not  detach 


Order  Form 


Mail  to:  Superintendent  of  Documents,  U.S.  Government  Printing  Office,  Washington,  D.C.  20402 


Enclosed  find  $_ — . — _ Make  check  ot  money  order  payable 

to  Superintendent  of  Documents.  (Please  do  not  send  cash  or 
stamps).  Include  an  additional  25%  for  foreign  mailing. 

Charge  to  my  Deposit  Account  No. 

ITT  1 1  i  i  i-n 

Order  No. _ 


MasterCord 

V  X  J 


Please  send  me  the  Code  of  Federal  Regulations  publications  I  have 
selected  above. 

Name— First,  Last 


Company  name  or  additional  address  tine 


(or  Country) 

I  I  I  I  l  I  I  I  l  l 

PLEASE  PRINT  OR  TYPE 


Stale  ZIP  Code 

LU  LLL1 


Credit  Card  Orders  Only 

Total  charges  $ _ 

Credit  r — r  i  r 

Card  No.  I...  1 .  L  I 

Expiration  Date  . — r 
Month/Year  1  I 


Fill  in  the  boxes  below 


For  Office  Use  Only. 

Quantity  Charges 

Enclosed _ 

To  be  mailed _ 

Subscriptions _ 

Postage _ 

Foreign  handling _ _ 

MMOB _ 

OPNR _ _ _ 

UPNS _ 

Discount _  _ 

Refund 
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u 
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/ 


